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contained in the bid or proposal. The
chief of the contracting office shall re-
view the altered certificate and the
statement and shall determine, in writ-
ing, whether the disclosure was made
for the purpose or had the effect of re-
stricting competition. If the deter-
mination is positive, the bid or pro-
posal shall be rejected; if it is negative,
the bid or proposal shall be considered
for award.

(3) Whenever an offer is rejected
under subparagraph (1) or (2) above, or
the certificate is suspected of being
false, the contracting officer shall re-
port the situation to the Attorney Gen-
eral in accordance with 3.303.

(4) The determination made under
subparagraph (2) above shall not pre-
vent or inhibit the prosecution of any
criminal or civil actions involving the
occurrences or transactions to which
the certificate relates.

[48 FR 42108, Sept. 19, 1983, as amended at 55
FR 25526, June 21, 1990]

3.103-3 The need for further certifi-
cations.

A contractor that properly executed
the certificate before award does not
have to submit a separate certificate
with each proposal to perform a work
order or similar ordering instrument
issued pursuant to the terms of the
contract, where the Government’s re-
quirements cannot be met from an-
other source.

3.104 Procurement integrity.

3.104-1 Definitions.

As used in this section—

Agency ethics official means the des-
ignated agency ethics official described
in 5 CFR 2638.201 or other designated
person, including—

(1) Deputy ethics officials described
in 5 CFR 2638.204, to whom authority
under 3.104-6 has been delegated by the
designated agency ethics official; and

(2) Alternate designated agency eth-
ics officials described in 5 CFR
2638.202(b).

Compensation means wages, salaries,
honoraria, commissions, professional
fees, and any other form of compensa-
tion, provided directly or indirectly for
services rendered. Compensation is in-
directly provided if it is paid to an en-
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tity other than the individual, specifi-
cally in exchange for services provided
by the individual.

Contractor bid or proposal information
means any of the following information
submitted to a Federal agency as part
of or in connection with a bid or pro-
posal to enter into a Federal agency
procurement contract, if that informa-
tion has not been previously made
available to the public or disclosed
publicly:

(1) Cost or pricing data (as defined by
10 U.S.C. 2306a(h)) with respect to pro-
curements subject to that section, and
section 304A(h) of the Federal Property
and Administrative Services Act of 1949
(41 U.S.C. 254b(h)), with respect to pro-
curements subject to that section.

(2) Indirect costs and direct
rates.

(3) Proprietary information about
manufacturing processes, operations,
or techniques marked by the con-
tractor in accordance with applicable
law or regulation.

(4) Information marked by the con-
tractor as ‘‘contractor bid or proposal
information’ in accordance with appli-
cable law or regulation.

(5) Information marked
ance with 52.215-1(e).

Decision to award a subcontract or
modification of subcontract means a de-
cision to designate award to a par-
ticular source.

Federal agency procurement means the
acquisition (by using competitive pro-
cedures and awarding a contract) of
goods or services (including construc-
tion) from non-Federal sources by a
Federal agency using appropriated
funds. For broad agency announce-
ments and small business innovative
research programs, each proposal re-
ceived by an agency constitutes a sepa-
rate procurement for purposes of the
Act.

In excess of $10,000,000 means—

(1) The value, or estimated value, at
the time of award, of the contract, in-
cluding all options;

(2) The total estimated value at the
time of award of all orders under an in-
definite-delivery, indefinite-quantity,
or requirements contract;

(3) Any multiple award schedule con-
tract, unless the contracting officer
documents a lower estimate;

labor

in accord-
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(4) The value of a delivery order, task
order, or an order under a Basic Order-
ing Agreement;

(5) The amount paid or to be paid in
settlement of a claim; or

(6) The estimated monetary value of
negotiated overhead or other rates
when applied to the Government por-
tion of the applicable allocation base.

Official means—

(1) An officer, as defined in 5 U.S.C.
2104;

(2) An employee,
U.S.C. 2105;

(3) A member of the uniformed serv-
ices, as defined in 5 U.S.C. 2101(3); or

(4) A special Government employee,
as defined in 18 U.S.C. 202.

Participating personally and substan-
tially in a Federal agency procurement
means—

(1) Active and significant involve-
ment of an official in any of the fol-
lowing activities directly related to
that procurement:

(i) Drafting, reviewing, or approving
the specification or statement of work
for the procurement.

(ii) Preparing or developing the solic-
itation.

(iii) Evaluating bids or proposals, or
selecting a source.

(iv) Negotiating price or terms and
conditions of the contract.

(v) Reviewing and approving the
award of the contract.

(2) Participating personally means par-
ticipating directly, and includes the di-
rect and active supervision of a subor-
dinate’s participation in the matter.

(3) Participating substantially means
that the official’s involvement is of
significance to the matter. Substantial
participation requires more than offi-
cial responsibility, knowledge, perfunc-
tory involvement, or involvement on
an administrative or peripheral issue.
Participation may be substantial even
though it is not determinative of the
outcome of a particular matter. A find-
ing of substantiality should be based
not only on the effort devoted to a
matter, but on the importance of the
effort. While a series of peripheral in-
volvements may be insubstantial, the
single act of approving or participating
in a critical step may be substantial.
However, the review of procurement
documents solely to determine compli-

as defined in 5
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ance with regulatory, administrative,
or budgetary procedures, does not con-
stitute substantial participation in a
procurement.

(4) Generally, an official will not be
considered to have participated person-
ally and substantially in a procure-
ment solely by participating in the fol-
lowing activities:

(i) Agency-level boards, panels, or
other advisory committees that review
program milestones or evaluate and
make recommendations regarding al-
ternative technologies or approaches
for satisfying broad agency-level mis-
sions or objectives.

(ii) The performance of general, tech-
nical, engineering, or scientific effort
having broad application not directly
associated with a particular procure-
ment, notwithstanding that such gen-
eral, technical, engineering, or sci-
entific effort subsequently may be in-
corporated into a particular procure-
ment.

(iii) Clerical functions supporting the
conduct of a particular procurement.

(iv) For procurements to be con-
ducted under the procedures of OMB
Circular A-76, participation in manage-
ment studies, preparation of in-house
cost estimates, preparation of ‘‘most
efficient organization’ analyses, and
furnishing of data or technical support
to be used by others in the develop-
ment of performance standards, state-
ments of work, or specifications.

Source selection evaluation board
means any board, team, council, or
other group that evaluates bids or pro-
posals.

[67 FR 13059, Mar. 20, 2002]

3.104-2 General.

(a) This section implements section
27 of the Office of Federal Procurement
Policy Act (the Procurement Integrity
Act) (41 U.S.C. 423) referred to as ‘‘the
Act’”). Agency supplementation of
3.104, including specific definitions to
identify individuals who occupy posi-
tions specified in 3.104-3(d)(1)(ii), and
any clauses required by 3.104 must be
approved by the senior procurement ex-
ecutive of the agency, unless a law es-
tablishes a higher level of approval for
that agency.



